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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


SOUTH WINDSOR CONVALESCENT HOME, INC. 
Pluintif£s, 
vs 


CASPAR WEINBERGER, SECRETARY oF 

HEALTH, EDUCATION AND WELFARE, 

THE UNITED STATES OF AMFRICA, el 2 5 
AND TRAVELERS INSURANCE COMPANY, += 
MEDICARE FISCAL INTERMEDIARY CIVIL No. 


Defendants, 
COMPLAINT 


l. Plaintiff is a Connecticut corporation with its prin- 
cipal office and Place of business in the Town of South 
Windsor, County of Hartford and State of Connecticut. 


2. Defendant, Travelers Insurance Company, Medicare Inter- 
Mediary, is a Connecticut corporation with its principal 
office and place of business in the Town and County of 
Hartford and State of Connecticut. 


3. Defendant, Caspar Weinberger, (hereinafter "Secretary”) 
has official residence in the District of Columbia, and is 
the Secretary of Health, Education and Welfare of the United 
States of America. Defendant Secretary is sued solely in 
his official capacity. 


4. The amount in controversy exceeds $10,000.90 exclusive 
of interest and costs. 


S. Title XVIII of the Social Security Act, 42 0.g.C., 
Sections 1395, et Sec., commonly referred to as the Medicare 
program, is a federally funded health insurance program for 
the aged desicned to Provide health care services to qual- 
ified beneficiaries. The program is administered and funds 
are disbursed to the Providers of those Services in large 
Part through state agencies and private Organizations de- 
signed by the Social Security Administration as fiscal 
intermediaries, Under Medicare, POSt-hospital extended care 
is available to eligible beneficiaries in skilled nursing 
facilities such as those operated by the plaintiff in this 
action. 
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..6- Participation in the Medicare program as a skilled 
snursing facility requires that a nursing home be certified 
“by the appropriate state agency as being in compliance with 
various health, safety, and environmental Standards. In 
addition, the nursing home must execute a Provider agreement 
with the Secretary of Health, Education and Welfare. 


reasonable cost of those services (42 U.S.C. Sections 1395£ (b) 
ang 1395x(v). 


8. From November 22, 1966, until August 1, 1970, the Ppro- 

vider reimbursement regulations (20 C.F.R. Subpart D of Part. 

405, Sections 504.401~.454, 31 Fed. Reg. 12808) issued 

pursuant to Title XVIII by the Social Security Administration, 

and applicable to nursing homes, recognized an allowance for c 
accelerated depreciation On capital assets as a reimbursable 

cost. Those regulations were effective for all cost re- 

porting periods after January 1, 1967. 


9. Under those regulations nursing homes were given the 
option of using the Straight-line, the declining balance, or 
the Sum-of-the-years-digits methods of depreciation, and 
were permitted to use one of these metheds of depreciation 
on a single asset or group of assets and another method on 
other assets. Reimbursement to nursing homes for accelerated 
depreciation allowances was determined by the fiscal inter- 


rendered. Final settlements approving these amounts of 
reimbursement were made by the fiscal intermediaries with 

the providers for the years involved. No provision existed 

in the regulations for a recovery of accelerated depre- 
ciation allowances upon a decline in a provider's Participation 
in the program or withdrawal from the program. 


10. The Social Security Administration and the fiscal 
intermediaries approved these accelerated methods of de- 
preciation for G@etermining the useful life of an asset and 
openly encouraged their use as an acceptable accounting 
practice to enable nursing homes to obtain amounts of re- 
imbursement that were sufficient to meet the principal 
amortization schedules for financing new construction, the 
expansion of existing facilities, and other expenses related 
to their participation in the Medicare program. 


11. Beginning in 1969, the Secretary of Health, Education 

and Welfare, through the fiscal intermediaries, began to 

cause the reduction of Medicare admissions to nursing homes 

by the imposition of more restrictive beneficiary eligi- MS 
bility requirements. This action resulted in substantial 

reduction in the number of Medicare patients eligible to 

receive skilled nursing care. 
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12. On August 1, 1970, the provider reimbursement regu- 

_?lations for Medicare were amended, in part, to delete an 
allowance for accelerated depreciation on capital assets 
acquired after that Gate, and by the addition of Section 
405.415(d) (3) (20 C.F.R. Section 405.415 (d)(3)), which 
provides: 


When a provider who has used an accelerated method of 
depreciation with respect to any of its assets terminates 
articipation in the program, or where the health 


insurance proportion Qf its allowable costs decreases 


So that cumulatively Substantially more depreciation 
—— ——— Lee 


Was paid ¢ wou have been paid using the strai he- 
Tine method of de Feciation, the excess of reimbursable 
cost, determined by using accelerated deoreciation 
methods and paid under the program over * # reimbursable’ 
cost which would have been determined and paid under 
the program by using the straight-line method of de- 
preciation will be recovered &@s an offset to current 
Zeimbursement due or, if the provider nas termine: 
Participation in the procram, as an overpayment. In 

— ee _ Seeds —_ 
this determination of excess payment, recognition will 
be given to the effects the adjustment to Straight-line 
depreciation would have On the return on equity capital 
and on the allowance in lieu of specific recognition of 
other costs in the respective years. (Emphasis added.) 


13. Accelerated depreciation on Capital assets could con- 
tinue to be taken if the method had been in use prior to 
August 1, 1970, cr if the financial commitments involved 
were made prior to February 1, 1970, or if the provider did 
not have an adequate cash flow from depreciatior to meet 
amortization schedules on capital debts. 


14. The provision of the regulations to the recapture of 
accelerated depreciation allowances were interpreted by the 
fiscal intermediaries as not requiring a recapture of de- 
preciation allowanced paid in excess of Straight-line amounts 
for periods prior to August 1, 1970, the effective date of 
the new cegulation, because the original regulation specifi- 
cally authorized the use of accelerated methods and the 
Payment of those allowances as items Of reasonable cost 
reimbursement. 


15. Subsequently, in May of 1972, over one and one-half 
years after the effective date of the regulation and over 
two years after its issuance in Proposed form, the Bureau of 
Health Insurance of the Social Security Administration 
issued a proposed revision of its Provider Reimbursement 
Manual for fiscal intermediaries ostensibly to implement the 
new depreciation regulation. Under this proposed manuali- 
zation of the regulation, 

Preciation allowances for 

which they were claimed wa 

terminated participation in 

31, 1970. 
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16. Fiscal intermediaries thereafter began to recapture 
accelerated depreciation allowances Previously paid or 
determined to be owed to nursing homes as a reimbursable 
cost for all cost reporting periods in which accelerated 
depreciation was Cla.med, which resulted in a retroactive 
application of the regulation for periods Prior to its 
effective date. No determination was made that those allow- 
ances were in fact unreasonable costs. 


i7. Subsequently, the Bureau of Health Insurance of the 
Social Security Administration further amended the methods 


with the issuance of Provider Reimbursement Manual Revision 
(HIM-15), dated October, 1973. That manualization of the 
regulation provides, in Part, that accelerated depreciation 
allowances are to be recovered if a provider has terminated 
Participation in the Medicare program after July 31, 1970. 
Recovery is made for all cost reporting periods in which 
accelerated depreciation was Claimed. 


18. This recovery of the accelerated depreciation allow- 
ances is made by withholding amounts due providers from 
current Medicare reimbursement payments and by withholding 
mounts due providers from current payments owed them as 
Providers of services under Title IXIX of the Social Se- 
curity Act, 42 U.S.C., Sections 1396 et seg., commonly 
referred to as the Medicaid program. 


19. The plaintiff has participated in the Medicare program 
@S a@ properly certified Provider of skilled nursing care 
Since June 29, 1967, pursuant to a provider agreement with 
the Secretary of Health, Education and Welfare, which had 
been renewed annually. On October l, 1971, the Plaintiff 
terminated its participation in the Medicare program voluntarily. 


20. On March 13, 1973, Travelers Insurance Company; the ~~ 

fiscal intermediary through which the Plaintiff received its — 
federal Medicare Payments, notified the plaintiff‘ that it 

was recapturing $34,324.00 in allowances determined to be 

Owed to the plaintiff for accelerated depreciation in excess 

of straight-line amounts for the fiscal years ending September 

30, 1967 through September 20, 1971 as follows: 


Piscal year ending 


September 30, 1970 $ 1,485.00 
September 30, 1971 32,839.00 
TOTAL $34,324.00 


21. The above amounts were recaptured from the Plaintiff by 
the fiscal intermediary by Payments made by the plaintiff 
under threats of suspension of federal Payments under Title 
XIX of the Social Security Act. No determination was made 

by the fiscal intermediary that these amounts of reimbursement 
were in fact unreasonable. 


wie 
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22. The above allowances for accelerated 
lawfully claimed by the plaintiz=# during 


Gepreciation were 


the time involved 
under the applicable Social Security Administration Tegulations. 


23. The recapture of accelera 
from the Plaintiff by the Soci 
through Travelers Insurance Company under sect 
Was triggered by the Plaintif#'s voluntary 
the Medicare Program on Octobe= 1, 1971. 


ted depreciation allowances 
al Security Administration 


termination in 


24. The actions of the Social Security Acninistration and 
its agents in retroactively recapturing accelerated de- 

lati eviously paid are unlawful in that 
they constitute a depriva ithout due process 


of law in violation of the fifth amendment Of the United 
States Constitution. 


25. Section 405.415(d) (3) of che 
regulations under which accelerat 
were recaptured retroactiv 


Provider reimbursement 
ed depreciation allowances 
ely is arbitrary and Capricious, 

amendment to the United States 


deprivation of prop- 
erty without due Process of law. 


26. Section 405.415(D) (3) of th 


regulations under which accelerated depreciation allowances 
are recaptured for Pericds prior to the effective date of 


the regulation is void and unlawful because it is without 
Statutory authority. 


@ provider reimbursement 


27. Section 415.415(d) (3) of the 
regulations impairs provider con 
due process Clause of the fifth 
States Constitution. 


provider reimbursement 
tracts in violation of the 
amendment to the United 


28. Section 405.415(d) (3) of the 


provider reimbursemen: 
regulations under which accelerat, 


ed depreciation allowances 


ful because i+ May not be 
applied retroactively as it would conflic 


t with a regulation 
to the contrary which was in effect for the years in question, 
due process Clause of the fifth amend- 
tates Constitution. 


29. Section 405.415(d) (3) of the Provider reimbursenent 
regulations under which accelera e 


tec lepreciation allowances 
were recaptured is void and unlawful bec i 


other Medicare regulations (inc -P.R., Section 
405.4999) which Prohibit reopeni 


ing the determination of the 
amount of Medicare reimbursement. 


30. Wherefore the plaintiff respectful 


ly demands judgment 
in its favor in the amount of $34,324.0 


0 plus interest and 


Dated at Hartford, Connecticut, 
1974. ; 


this lst day of a gust, 


Arno W. Aronson 
Attorney for 


South Windsor Convalescent 
Home, Inc. 


37 Lewis Street 
Hartford, Connecticut 06103 


tion 405.415 (da) (3) 


‘ 
SUMMONS IN A CIVIL ACTION So. b/s 


Lnited States Bistrict Court 


FOR THE 


‘if <i crv. 1 (24) 
/ “> (Formerty D. Ne 45 Rew. (&49)) 


CIVIL ACTION FILE No.2-74-250_ 


SOUTH WINDSOR CONVALESCENT EOME, INC. 


Plaintiff 
v. 


SUMMONS 


CASPAR WEINBERGER, SECRETARY OF 

BEALTH, EDUCATION AND WELFARE, 

TEE UNITED STATES OF AMERICA, : 
AND TRAVELERS INSURANCE COMPANY, of 
MEDICARE FISCAL INTERMEDIARY ; 


Defendant 


To the above named Defendants : 


You are hereby summoned and required to serve upon Arnold W. Aronson, Esq. 


@ . -*- 
“7s : “ . va poe . ‘ ‘ Pree “s- 


plaintiff's attorney , whose address is: 37 Lewis Street, Hartford, Connecticut 06103 


an answer to the complaint which is herewith served upon you, within 60 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by defzult will be 


taken against yew for the relief demanded in the complaint. 7 


__--SYLYESTERA..MARKOWSKI 
lerk of Court. 


ant ; il pags Ne 
eet ; «g\ agra tO HE OSEO 


Date: August 16,-1974 [Seal of Court] 


oN 
~ ee —— 


NOTE:—This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Proeedure. 


Act to perform for the Secretary designated functions in the cdninistration 


Ii] THE UNITED STATES DISTRICT count 
FOR TES 
DISTRICT OF COMIECTICUT 


The Matter Of: 


y 


South Windsor Convalescent 
Some, Inc. 


Plaintif? 


v. Civil Case No. H~7),-250 
Caspar W, Weinberger, Secretary 
of Zealth, Education, and Welfare; 
The United States of America; 

and Travelers Insurance Company, 
Medicare Fiscal Intermediary 


te ee 


Defendants 
AFFIDAVIT OF MANUEL LEVINE 

COUNTY OF AaLTIMORE) 
STATE OF MARYLAND ” 

I, Marmel Levine, being duly swom, depose and say as follows: 

(1) I am the Assistant Bureau Director, Division of Technical Policy 
of the Bureau of Health Insurance of the Social Security Administration +o 
which the Secretary of Health, Education, and Welfare (hereinafter refer-ed 
to as the Secretary) has delegated authority (2 U.S.C. 405) for the admini- 
stration of the program of hnalth insurance in title XVIII of tke Social 
Security Act (42 U.S.C. 1395 et seq.). To the best of my knowledge and belief 
the facts hereinafter set forth in this affidavit are supported by infomation 
in the possession of the Social Security Administration and the Travelers 
Insurance Company of Martford, Connecticut (hereinafter referred to as Travelers). 

(2) Pursuant to an agreement entered into in July 1967, with the 
Secretary, under the provisions of section 1866 of the Social Security Act, 
South Windsor Convalescent Home, Inc. (hereinafter refaerzed to as South 
Windsor) was certified as a participating provider under title XVIII of the 
Sccial Security act (popularly referred to as the lMedicare progzam). 

(3) Travelers, having been nominated by a group of providers of services 
which included South ‘/indsor entered into an agreement with the Social Sacuzity 


Administration pursuant to the provisions of section 1915 of the Social Security 


of Part A of the Medicare progzan. 


i 


(4) As a participating provider of services under the Medicare program, 
South Wir sor was required to file cost reports with the fiscal intermediary, 
Travelers (see 20 C.F.B. 105.406(b)) so that the latter could determine the 
"reasonable cost" of furnishing services to Medicare beneficiaries (section 181i(b) 
of the Social Security Act). 

(5) South Windsor participated in the Medicare program until October 1, 1971, 
at which time it voluntarily terminated its participation in the program. A 
dispute arose between South Windsor and Travelers over Travelers’ final cost 
settlement determination regarding an adjustment for depreciation on cost reports 
for 1967 through September 30, 1971. Travelers disallowed and off-set the excess 
of depreciation expenses congute, and previously allowed by using the accelerated 
method over the reimbursable costs which would have been determined and paid 
under the Medicare program by using the straight-line method of depreciation. 
Regulations (20 C.7.2, 405.415(d)(3)) require that the excess of such amounts 
"will be recovered as an offset to current reimbursement due or, if the provider 
has terminated participation in the program, eas an overpsyment." ‘This decision 
was communicated fully to the plaintiff in exit conferences on June 5, 1972 and 
July 25, 1972. 

(6) Depreciation is considered an allowable cost under the program in 
recognition of the fact that certain assets are used up in providing services 
to program beneficiaries, While program regulations allow different interim 
methods of calculating the depreciation, a determination of the amount due the 
provider for a particular reporting period is essentially an estimate, and total 
allowable depreciation can only be fixed with certainty after the asset has 
been disposed of or its useful life exhausted. 

(7) Accelerated depreciation results in a proportionately higher allocation 
of depreciation in the early periods of an asset's depreciable life and 
proportionately lower cost allocations in later periods. If a provider 
enters the program when assets are new, uses accelerated depreciation and 
then terminates participation in the program prior to the periods when average 
depreciation (the straight~line rete) is paid, Medicare would, in the absence 
of an appropriate adjustment, pay a disproportionate amount toward depreciation 
of the provider's assets, This would violate basic congressional intent that 
the program pay providers the reasonable costs—and nothing more than the cost-— 
of furnishing services to Medicare beneficiaries. Thus, the adjustment to 


straight-line depreciation helps insure that the program pays onl; its fair 
-/0é4- 
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shar. of costa, including a proper share of depreciation expense. 

(8) What Medicare is correcti:g in the case of recovery of accelerated 
depreciation under regulations section 05.L15(4)(3) is not che ietermisation 
made by the intermediary in settling any particular cost report, but she 
cumulative depreciation paid for use of the assets by program beneficiaries curing 
all of the years the provider participated in the program. Depreciation is a 
recognized cost item, representing a replacement of capitalised value of an asset 
from the time of its acquisition through the period of its lise usefulness. 
Whatever method of computation of the amount of depreciation payable in a 
cost period is employed, the two factors which remain constant ars the value 
of the asset fixed at the beginning of the depreciation period and the life 
use also established at that time. Whether the depreciation is computed on an 
accelerated basis or on any of the other methods of Computation permitted under 
the regulations, the payments in total are designed to equate to the capitalizatian 
base. Thus, there is the inherent condition attaching to any accelerated method 
of computation that the provider is deemed to anticipate continuing participation 
in the Medicare program at least to the end of the expected life use of the 
Gepreciating asset. A corollary concept attaching to other than straight-line 
depreciation is that a provider's termination of participation in she progran 
prior to the end of the expectailife of a depreciating asset causes an overpaynent 
to the provider as of the time of the termination. any contrary mile would be 
at variance with section 1861(v)(1) of the Act, which provides, in pertinent 
Part, that costs with respect to program beneficiaries may not be borne by individuals 
not covered by Medicare and, comversely, that costs attributable to the latter 
individuals may not be bore by the program. Thus, accelerated depreciation 
would be recoverable by operation of law even if section L05.415(4)(3) of the \ 
regulations had not been promulgated, and therefore the Pegulation sizply clarifiss 


the prior existing requirements of the program. 


—— Social Security Administration 


Department of Health, Education, 
and Welfare 


ubscribed and sworn before as 


—— rut 
SS eee | 


=a % 
this Lahn day .or 9, PR en i774 
ee ek. \ \' : 
Ce aN <7 No 


Oras’ FUSLIC ~ wel 
My Coomission Zxepires: 7 -/-1< 
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WNITED STATES DISTRICT COURT hob re 
DISTRICT OF CONNECTICUT ye SY RANE 


SOUTH WINDSOR CONVALESCENT 
HOME, INC, 


-vVs- 3 Civil No. H-74-250 


CASPAR W. WEINBERGER. Sec- : 
retary of Health, Education, 

and Welfare, THE UNITED STATES : 
OF AMERICA, and TRAVELERS IN- 
SURANCE COMPANY, MEDICARE 
FISCAL INTERMEDIARY 


RULING ON CROSS-MOTIONS 
FOR SUMMARY JUDGMENT 
This ac. 2m has been submitted to the Court on cross- 

motions for summary judgment, pursuant to Rule 56, Fed. R. 
Civ. P. The parties concede that there are no genuine issues 
of material fact remaining and that each is entitled to 
judgment as a matter of law. Upon reviewing the pleadings, 
the affidavits and all other papers filed, the Court finds 
the issues in favor of the plaintiff and accordingly grants 


Summary judgment in favor of the plaintif£. 


Facts 


The plaintif£, South Windsor Convalescent Home, Inc., 
has been a certified “provider” of skilled nursing services 
under the federally funded Medicare program since July, 
1967. This health insurance program was primarily designed 


to provide post-hospital extended nursing care facilities 


Pe FY 
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for the aged. The administration of the program and the 


Federal Government funds are disbursed through state agencies 


and private organizations designated as fiscal intermediaries 


pursuant to Title XVIII of the Social Security Act, 42 U.S.C. 


§§ 1395 et seq. 


From the commencement of the plaintiff-provider's par- 


ticipation in this program in July 1967, until August 1, 


1970, the federal regulations applicable to all Medicare- 


certified nursing homes, (20 C.F.R. Subpart D of part 405, 


§§ 405.401-454, 31 Fed. Reg. 14808) authorized an iwceler- 


ated depreciation of capital assets as an approved account- 


ing procedure for computing reimbursable costs. The accele- 


rated method permits the usefulness of capital assets to be 


depleted at a faster rate in the earlier years than in the 


later years. 


These nursing facilities were given the optional choice 


of using the straight-line, the declining balance or the 


sum-of-the-years digit methed for cepreciating these capital 


, assets. No conditional provisior ‘sted in the federal 
ie regulations then, which would au. . ze the Government at 
its discretion or otherwise, to recover at a later time, 
the accelerated depreciation deduction authorized on these 
items, if the nursing home should later decide to withdraw 
from the Medicare program. The plaintiff represents that 


the Social Security Administration not only approved, but 
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as 


encouraged the use of these accounting techniques, as an 
acceptable practice designed to encourage the building of 
new plant construction and the expansion of existing facili- 
ties. However, in 1969, more restrictive eligibility rules 
for beneficiary-users of these nursing homes were adopted by ; 
the Government, which caused a sharp drop in the number of 
Medicare patients eligible to be cared for under the program. 
The federal regulations were also administratively 


amended to eliminate the provision, which allowed for an 


peer Nt 


accelerated depreciation of those capital assets, which were 
acquired after August 1, 1970; and the amended regulations 
further provided that this accelerated method of depreciation 
could no longer be used by nursing facilities which were 


newly certified under the Med.care program after the effec- 


a 


tive date of the new regulation. Said regulation, in fact, we . 
even further, by inserting @ penalty provision which declared 
that if a nursing home terminated its participation in the 
Medicare program, after the August 1, 1970 date, (20 C.F.R. 

§ 405.415 (d) (3) (1972)), the Government could recoup all 

past overpayments acquired by the "provider," through the 
accelerated depreciation of its capital assets. Without any 
prior finding that these depreciation allowances were unrea- 
sonable, the fiscal intermediaries for the Government pro- 
ceeded to take steps to recapture these allowances from 


those nursing homes that had withdrawn from the program. 
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Pay ae 


The plaintiff now claims that this attempt at an ex post 
facto enforcement of the new amendment to the regulations 
constituted an attempt to retroactively enforce a new regu- 
lation. 

The parties agree that on October 1, 1971, the plain- 
tiff nursing lome voluntarily terminated its participation 
in the Medicare program. On July 12, 1972, the Government's 
fiscal intermediary, Travelers Insurance Company, notified 
the plaintiff that pursuant to 20 C.F.R. § 405.415(d) (3), 
it was requesting full payment of the $17,685.00, which 
represented the accelerated depreciation taken by the plain- 
tiff in excess of the straight-line schedule of amounts for 
the fiscal years ending September 30, 1967 through September 
30, 1971. Under threat of the Government's complete cutoff 
of federal financial participation in the Title XIX program, 
the plaintiff paid back, under protest, its adjusted claim 
of $16,367.45. It is the plaintiff's present claim that the 
new "provider" reimbursement regulations, § 405.415 (d) (3) 
are void and unlawful. The plaintiff asserts that these new 
regulations do violence to the existing contract between the 
parties under the fifth amendment to the United States Con- 
stitution and deprive the plaintifé of its property without 
due process of law. 

The Government's position, on the other hand, is that 
it was alway implicit in its regulatory authorization per- 
mitting accelerated depreciation, that the provider mist 
remain in the program for the entire period of the useful 


life of the assets being depreciated. The Government also 
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claims that 42 U.S.C. § 1395x(v)91), which calls for regula- 
tions to "provide for the making of suitable retroactive ad- 
justments" authorizes the depreciation recapture regulations 


which are now in question. 


Issue H 


Is the Government entitled to recapture what it now 
claims are cost charges in excess of actual costs, which were 
previously computed and allowed after audit, under the Govern- 
ment's own approved accelerated depreciation cost accounting 
methods, as a result of a subsequent amendment to the regu- 
lations, giving the Government a retroactive recoupment au- 
thority over depreciable assets, whose useful life had not yet 


been wholly depleted? 


Law 


Under Title 42 U.S.C. § 1395x(v) (1) (A) (ii) Congress 
authorized the Secretary of Health, Education and Welfare 


to promulgate regulations defining items of allowable and 


reimbursable reasonable costs; and it further provided more 


specifically, that such regulations shall: 


“provide for the making of suitable retroactive 
corrective adjustments where, for a provider of 
services for any fiscal period, the aggregate 
reimbursement produced by the methods of deter- 
mining costs proves to be either inadequate or 
excessive." 
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From November 22, 1966 until August 1, 1970, the reim- | 
. bursement regulations applicable to nursing homes, formally | 
recognized the allowance of accelerated depreciation on 

capital assets, as a reasonable cost for reporting periods. 


In fact, nursing homes were authorized to elect one of three 


options: the straight~li:.e depreciation, the declining balance 


or the sum-of-the-years-digit method of depreciation. A choice 
of these methods was permitted to be used on a single asset 


or group of assets; and a different method on other assets. 


Fiscal intermediaries, such as the defendant, Travelers | 
Insurance Company, were authorized by regulation to allow 
this accelerated depreciation as an element of reasonable 
cost, when determining final settlements with providers, at 
the end of each reporting period. Nothing in the existing 
regulations, prior to August 1970, authorized the Government 
to recoup any part of the prev’ously audited and allowed 
depreciation on asset items as finally determined at the 
end of each reporting period. In no event was the Government 
given the right to recoup any such allowed depreciation, 
should the provider withdraw from the program prior to the 
itemized asset being fully depreciated. 

On August 1, 1970, these reimbursement regulations were 
administratively amended, so as to limit the use of acceler- 
ated depreciation, as to those assets acquired after the 


effective date of the amendment. It also restricted previously 


acceptable accounting procedures, by declaring that if a 


provider terminated its affiliation with the program after 
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the effective date of the amended regulations, the Government 
would be entitled to recoup the difference between the depre- 
ciation taken under the accelerated formula and the straight- 
line method of depreciation, as an overpayment; 20 C.F.R. 


§ 405.415(d)(3) 1972. The latter regulation provides: 


“When a provider who has used an accelerated 
method of depreciation with respect to any of its 
assets terminates participation in the progran, 
or where the health insurance proportion of its 
allowable costs decreases so that cumlatively 
substantially more depreciation was paid than would 
have been paid using the straight-line method of 
depreciation, the excess of reimbursable cost, 
determined by using accelerated depreciation meth- 
ods and paid under the program over the reimbursable 
cost which would have been determined and paid under 
the program by using the straight-line method of de- 
preciation will be recovered as an offset to current 
reimbursement due or, if the provider has terminated coed 
participation in the program, as an overpayment. In j 
this determination of excess payment, recognition 
will be given to the effects the adjustment to 
straight-line depreciation would have on the return 
on equity capital and on the allowance in lieu of 
specific recognition of other costs in the respec- 
tive years." 


a 


Prior to August 1, 1970, the Medicare regulations neither 
qualified a provider's use of accelerated depreciation nor 
provided for recapture of any portion of such charges taken 
by a provider. The only retroactive adjustment previously - 
authorized applied to billings for interim monthly payments 
which were declared to be subject to adjustments for over- 
payments or underpayments; but at the end of each reporting 


period the final reimbursable cost amount would be determined 
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by audit. If the Government had intended to reserve the 
right to recoup accelerated depreciation items, if the "pro- 
vider"' should withdraw from the program during the useful 
life of any such assets, it would have been a simple matter 
to have said so in the original regulation. 

The Health, Education, and Welfare Agency with a full 
comprehension of Congressional policy, as it related to the 
reimbursement principles of the Social Security Act, had de- 
clared in the regulation as originally promulated, that acce- 
lerated depreciation of such capital assets was a reasonable 
and allowable cost deduction; and this was confirmed at the 
time of final audit for the fiscal years ending September 30, 
1967 through August 1, 1970, the effective date of the amended 
| regulation. x 
To change the rule now and attempt to reopen the audit 
approved amounts, constitutes an ex post facto redetermina- 
| e208 of allowable costs. The agency had promulgated these 
| regulations, which defined accelerated depreciation as an 
| acceptable actual cost item; it had also declared it to be 
| a reasonable cost item for providing services to health 
insurance beneficiaries covered under Title XVIII of the Act. 
| This depreciation allowance is distinguishable from the de- 
preciation principles normally ascribed to the useful life 
| of the depreciable assets under the federal tax statutes. 


H Title 20 C.F.R. § 405.417 makes clear that difference: 
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"(b) Application. Depreciation is allowable 
on assets being used at the time the provider 
enters into the program. This applies even though 
such assets may be fully depreciated on the pro- 
vider's books or fully depreciated with respect 
to other third-party payers. So long as an asset 
is being used, its useful life is considered not 
to have ended, and consequently the asset is sub- 
ject to depreciation based upon a revised estimate 
of the asset's useful life as determined by the ae - 
provider and approved by the intermediary. Correc- 
tion of prior year's depreciation to reflect re- 
vision of estimated useful life should be made in 
the first year of participation in cne program 
unless the provider has used the optional method 
(§ 405.416), in which case the correction should 
be made at the time of discontinuing hte use of 
that method. . < ." 


fh 
The -endants argue that regardless of the method of : 
depreciation used, two factors remain constant, the value of 
the assets at the beginning of the depreciation period and - 


the life use period. The overall payments are designed to 
ultimately equate with the capitalization base as established, 
The defendant contends that a “provider” entering the program 
when the assets are new, uses the accelerated depreciation 
and should it thereafter terminate its participation in the 
program prior to the time, when average depreciation (the 
straight-line) rate would be paid, Medicare would, in the 
absence of the amended recoupment rule, be paying a dispro- 
portionate share toward the depreciation of the provider's 
assets. On the other hand, it should be emphasized, that had 


the "provider" terminated its affiliation with Medicare and ¢ 
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sold its business prior to the effective date of the amended 
recoupment regulation, no such alleged over-payment cies al 
then have been recovered. ; 

The attempted application of the rule is contrary to the 
guidelines promulgated for the time period within which the 
Government now seeks retroactive reimbursement. The plaineifé 
relied upon those rules governing the determination of the 
reasonable cost cf services rendered. The defendants' present 
attempt to retroactively try to recapture accelerated depre- 
ciation, amounts to an attempt to appropriate ex post facto 
the plaintiff's earned property right, in violation of the 
fifth amendment to the United States Constitution. 

The Act only contemplated a retroactive adjustment of 
the interim payments, which were based upon the provider's 
original estimated costs. However, once the fixed reasonable 
} cost liability had been determined after the Agency's audit, 
| in the absence of fraud or mistake, the adjusted and approved 
allowance should stand. The Government argues that even if 
the amended regulation had not been adopted, previously al- 
| lowed accelerated depreciation after audit could still be 
} recoverable by a subsequent determination of its unreasonable- 
ness, under generally accepted aeetention rules, 


The amended controversial tegulation, 20C .F.R. § 405.- 


415(d) (3), was obviously designed as a deterrent against 
those providers who might be tempted to terminate their con- 


tinued participation in the Medicare progran through the 
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so. Title 42 U.S.C. § 1359x(v) is the source of the authority 


for this regulation and it does not authorize the Secretary 


imposition of a monetary punishment should they elect to do 
| 


to make retroactive corrective cost adjustments because of 

the act of termination. Such adjustments are only authorized 

where it is found that there exist economically inappropriate ? 
"methods of determining costs"; no such findings have been 


made here, 


"Retrospective legislation is generally not 
favored by the courts and where there is an 
open question of construction of a statute 
with respect to whether it should be applied 
retrospectively it will only be so applied 
where it clearly does not impinge upon consti- 
tutional protection. Duke Power Co. v. South 
Carolina Tax. Comm., 4 Cir., 81 F.2d SiS, SL6. 
And it is a sound principle of constitutional 
law that retroactive legislature in general 
will not be allowed to impair rights which can 
truly be said to be vested rights of a nature 
constituting property rights. Lynch v. United 
States, 292 U.S. 571, 54 S.Ct. 641, 78 L.Ed. 
1434; Etor v. City of Tacoma, 228 U.S. 148, : 
156, 33 S.Ct. 428, 57 SepBes, F720 3 6 oe alt 

Seese v. Bethlehem Steel Co., 74 F.Supp. 412, 

417 (D. Maryland 1947), 


This controversy does not involve a disagreement over 
the provider's interim reimbursement cost Teport; the reso- 
lution of such an issue would be cognizable and provided for 
under the rules. Such a dispute would call for an audit and 
an administrative hearing on the question of a reimbursement 
determination under Title «2 § 405.490 et seq., C.F.R. That , 


kind of issue would authorize a reopening, a redetermination 
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or correction by the intermediary, at any time within three 
(3) years from the original notice of program reimbursement 
or hearing decision. What we have here, on the other hand, 

is a unilateral change in administrative policy, after the 
reporting period audit had beer finalized and the Plaintiff's 


rights vested. 


As a matter of policy, the Supreme Court has generally 


the impact of Income Tax Statutes. It has found that the rea- 
<vnableness of retroactivity may revert back to the commence- 


ment of the calendar year in . ‘ch the statute was enacted, sie 


"As respects income tax statutes it long has 
been the practice of Congress to make then retro- 
active for relatively short periods so as to in- 9 
clude profits from tran «stions consummated while 
the statute was in process of enactment, or within 


: upheld a reasonable measure of retroactivity in administering 


} Also see, Shanahan v United States, 447 F.2d 1082, 1084 (10th 
| Cir. 1971). 

Had the Government elected to reserve the right to 
recapture cost adjustments on any part of the authorized 
accelerated depreciation items, should the plaintiff later 
decide to terminate its participation in the program, while 
still possessing assets which had not been fully depreciated, 


it could h: provided for this contingency when it adopted 
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the regulations. It chose not to do so. Absent such a pro- 
vision in the regulations, to adopt such a principle at this 
late date and apply it in a retroactive manner, would leave 
the intere + of the providers in securing payment for their 
services completed unprotected, whenever such questions might 
arise. 

In an analogous situation where the Secretary attempted 
to recoup the payment of charges for items or services after 


a final determination of costs, the District Court said, 


"T’e challenged regulations were applied in this 


case to recoup payments made to plaintiff between ie) 
1966 and 1972 for items or services subsequently 
alle .. t. be excluded from Medicare coverage by 
See ion 1&62(a). 
ow 


"Because of the view we take on the issue of 
Statutory authority, we need not reach the ques- 
tion of the constitutionality of the suspension 
regulations. Mount Sinai is entitled to judgment 
on the merits and to a permanent injunction pro- 
hibiting unauthorized efforts by the Secretary 
or his agents to recoup Medicare payments the 
hospital’ received prior to January 1, 1972, on 
the basis of a subsequent determination that the 
items or services rendered were excluded from 
Medicare coverage by Section 1862(a) of the Act." 
Mount Sinai Hosp. of Greater Miami, Inc. v. 
Weinberger, 376 F.Supp. 1099, 1134-1136 (S.D. 
Florida 1974), 


"Appellee is not penalized for anything it did 

in the past. The new Act applies prospectively only. 
So there is no possible due process issue on that 
score. As stated in Fleming v. Rhodes, 331 U.S. 

100, 107, ‘Federal regulation of future action 
based upon rights previously acquired by the person 
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regulated is not prohibited by the Constitution. 

So long as the Constitution authorizes the sub- 

sequently enacted legislation, the fact that its 

provisions limit or interfere with previously ac- 

quired rights does not condemn it. Immunity from 

federal regulation is not gained through fore- 

honded contracts.'" F.H.A. v. The Darlingcon, Inc., 

358 U.S. 84, 91 (1958) (footnote omitced). 

* 

As Justice Holmes so well expressed the law in a 
divided opinion of the Supreme Court in Blodgett v. »lden, 
275 U.S. 142, 149 (1927), (as modified in 276 U.S. 594 (1928) | 
“| , I think it tolerably plain that the Act 
should be read as referring only to transactions 
taking place after it was passed, when to disre- 
gard the rule ‘would be to impose an une::pected 
liability that if known might have induced those 
concerned to avoid it and to use their money in 
other ways.'" 
This Court, following the principle applied in tax 
cases, finds that Medicare regulation 20 C.F.R. § 405.415 (d) (3} 
is unconstitutional as applied to the plaintiff. The amended 
reypttlation seeks to recapture reimbursement for accelerated 
depreciation charges, which were authorized and lawfully 
taken prior to the commencement of the calendar year in which 
the regulation was adopted and promulgated. Since the effec- 
tive date of the regulation was August 1, 1970, (§ 405.415(h)) 
the Court finds that the accrued charges which were recouped 
by the defendants for the period prior to January 1, 1970, 


are unconstitutional, under the due process clause of the 


fifth amendment to the United States Constitution. See, 
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Civil No. 73-210 (D. Oregon, March 26, 1974). 
The defendants may not lawfully recapture reimburse- 
‘ments for accelerated depreciation taken by the plaintiff 
from June 29, 1967 through December 31, 1969. Charges re- 
couped sudsequently, comrancing with January 1, 1970, are 


found to be lawful. The parties shall compute and submit 


a proposed final judgment as to the amounts due the plain- 


I 
» 15 ~ 
Hazelwood Chronic and Convalescent Hospital v. Weinberzer, 
| 


tiff, so as to carry out the findings of this decision. 
SO ORDERED. 


Dated at Hartford, Connecticut, this 17th day of July, 


1975. 


Cotman > ait 
T. Emmet Clarie 
Chief Judge 
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UNITED STATES DISTRICT COURP? 2)°° 2 cover 
DISTRICT OF CONNECTICUT 


SOUTH WINDSOR CONVALESCENT 
HOME, INC. 


Vv. CIVIL NO. H-74-250 
CASPAR W. WEINBERGER, Sec- 
retary of Health, Education : 
and Welfare, THE UNITED STATES 
OF AMERICA, and TRAVELERS IN- 
SURANCE COMAPNY, MEDICARE 
PISCAL INTERMEDIARY : 
CORRECTED JUDGMENT 

This cause came to be heard before the Honorable T. Emmet 
Clarie, Chief United States District Judge for the District of 
Connecticut, on motion of the defendants for Summary judgment 
and On cross-motion of the Plaintiff for summary judgment, pur- 
Suant: to Rule 56 of the Federal Rules of Civil Procedure, and th 
Court having considered the a“fidavits and briefs, and having heard 
the arguments of counsel, and due Geliberat’on having been made 
thereon, and having found “hat the defendants may not lawfully 
recapture reimbursements for accelerated depreciation taken by the 
Plaintiff from June 29, 1967 through December 31, 1969, and 
having ffund that charges recouped subsequently, commencing with 
January 1, 1970, are lawful, it is 

ORDERED, ADJUDGED AND DECREED that the plaintiff recover of 
the defendants the sum of $15,655.00. 


i. a 


Ce taer cos United States District Judge 


Dated at Hartford, cT 
this OY aay of october, 1975. 
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| UNITED STATES DISTRICT CouRT 


DISTRICT OF CONNECTICUT mit 


SOUTH WINDSOR CONVALESCENT : dec l2 3 52 Alt 175 
HOME, INC. 
| v. CIVIL NO. H-74-250 US.2:57' 3! coutT 


u r FONN 


CASPAR W. WEINBERGER, Sec- 

etary of Health, Education 
and Welfare, THE UNITED STATES 
OF AMERICA, and TRAVELERS IN- 
SURANCE COMPANY, MEDICARE 
FISCAL INTERMEDIARY 3 


e NOTICE OF APPEAL 
pO tO 


Notice is hereby given that the United States of America, 
defendant above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the final judgment entered 
in this action on October 16, 1975. 


Dated at Hartford, CT this { (th day of December, 1975. 


UNITED STATES OF AMERICA 


PETER C. DORSEY 
United States Attorney 


sy (tiles. Pilenusk, 
ALBERT S. DABROWSKI 
Assistant U. S. Attorney 
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